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Beyond Economic Cooperation: Ingitution-Buildingin APEC

WILFRIDO V. VILLACORTA
DeLa Salle University

I NTRODUCTION

The Asga Pacific Economic Cooperation (APEC) has the objective of pursuing four
aess of cooperdtion: information sharing, trade and invetment fadlitaion, trade and
investment liberdization, and economic and technicd cooperation. As it redizes its
objective, the economic association has to go through the political and legd processes of
consolidation.

Simulated by the nesd to review and andyze its organizationd growth, the
“Caodition Building and APEC” project was initisted by four member-universties of the
Philippine APEC Study Center Network: De La Sdle Universty, Ateneo de Manila
Universty, Universty of Ada and the Padfic, and the Universty of the Philippines Two
economids, three political scientigts and two law professors collaborated to present the
inter-regiond  linkages of APEC and the Philippine APEC commitments, from the
perspectives of political economy, internationd relations and internationd law.

This collection of papers discusses the future direction of APEC as a trade and
iniesment regime by addressng two spedfic isues the future of the organization in
teems of its inditutiona forms as wel as the future of the liberdization agenda in the
Philippines.  The firs four pgpers examine the cogts and bendfits of evolving more formd
dructures, with rule-based orientation and more forma mechanisms.  They begin with
the view tha the need for formd inditutions is certainly increesng as economic
integrtion generates its own necessay frictions. However, the notion of “open
regiondism” and the desre of APEC's founders to avoid over-buresucratization haes
sarved to retard the process of formdization. Informa dructures that are norms-based
and consensud have thar obvious bendfits in terms of flexibility and maneuverability,
but they present certain problems that require fresh goproaches. Foremost among them is
the legd conundrum within APEC. The agreements made by member economies are not
legdly binding tredties, but compliance is expected based on the principles of far play
and estoppd.  This vague datus of the commitments invites controversy in the event thet
disoutes arise.

Nevertheless, APEC saves a very usgful purpose in the internationd community
because it serves as a gauge for evauating the true stance of member-economies on
mgor economic issues Ther aticulaed pogtions ae rdiable dgnds, having been
generated in an amosphere of consensus and voluntarism. APEC indudes some of the
most powerful countries in the world. Whatever the temper of negotiations that take place
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within APEC could ggnificantly determine the outcome of multilaterd trade negotiations
in the World Trade Organization. This referencing ae undeniably crucid in a world
where the liberdization agenda has suffered anumber of obstacles.

POLITICAL ISSUESIN APEC'SDEVELOPMENT

APEC as an Institution

The firg part of the book contains two sudies on the palitical process of APEC'S
devdopment as an organization. In Chapter 2, John Lawrence Avila compares the
regiond agendas of APEC and ASEM (ASa-Europe Medting) and Macom Cook in
Chapter 3 examines the effectiveness of ASEAN (Association of Southeast Asian Nations)
as a odllective action group within APEC. Both works provide extengve discussons of
the theories that hdp in understanding the character of APEC in comparison to the ASEAN
and ASEM.

In examining the different theories of inditutiondization, Avila points out that the
raiondig and liberd schools assume the maximizing and utilitarian behaviors of rationd
internationa  actors. They are dae-centered perspectives based on the interplay of
intereds.  On the other hand, the cognitive school of thought recognizes the evolution of
collective vaues and bdiefs derived from common experiences within an organizetion.
These experiences foder a socid learning process that generates consensud gppreciation
of the bendfits of interdependence.

Avila observes that APEC is 4ill in the formative phase of inditution-building. He
atributes its deliberatdy cautious pace of devdopment to the caveat of the Eminent
Persons Group agangt APEC'S “over-inditutiondization and over-bureaucraization.”
Founded on the concept of open regiondism, the association is meant to be a loose form
of cooperation that does not aspire for a definite organizationd form. Over the past 10
years, it has acquired some dements of an inditutiond framework: a sense of common
principles, objectives and an organizationd sructure.

But because APEC is nat a rule-making and rule-enforcing body, decison-making
has to be made by consensus a dl leves of the organization. Moreover, the rotaing
mode of leadership does not meke for inditutiond continuity. Avila concludes that the
current inditutiond form is date catered, without a strong consensus on shared vaues
and interegts.

The Ada Europe Meding (ASEM) is an even loosr and more informd
associdion, being more of a network and a forum for didogue. Founded on the idea of
“open continentaism,” it has no secretariat or permanent structures. ASEM does not intend
to become a regiond trade regime, but has a broader agenda that includes political and
security dialogue and joint projects in science, education, culture and environmernt.

According to Avila, the asymmelry in the dedson-making processes in Europe
and Ada bears on agenda-sdting in AseM. While the Europesn Union has a highly



inditutiondized mechaniam for internd coordination, the Adan members of ASEM cannot
rely on asngle organization for the purpose of policy coordination.

He suggedts that “both APEC and ASEM were dtempts a engaging mgor powers in
an inditutiond framework.” One reason for edtablishing APEC was to kegp the United
Saes engaged in the region militarily and economicdly. Smilaly, ASEMm ams a
baancing relationships with the US and ensure that East Adan and European voices can
be usad to reinforce continued liberdization in the multilaterd trading system.

Avila concdludes thet both APEC and ASEM have contributed to te deve opment of
a regiond identity. “The emphads on process rather than formd inditutions in both APEC
and ASEM fadlitates socid leaning in its evolutionary gpproach to inditutiondization
and can promote mutud underganding, especidly on sendtive issues” He agrees with
Andrew Elek (1994) that the style of cooperation in APEC and ASEM has its foundation in
the ASEAN mode. This gpproach requires conflict avoidance, consensus decision-meking,
nontintervention in the internd affars of other dates, and the forma equdity of member-
daes An exception to this goproach is the European insgence in induding the
Myanmar issuein the agendaof ASEM.

Avila finds that the “inditutiond vagueness’ of the two organizations hes its
benefits. It dlows for more flexibility and room for maneuver, dlowing for the
goplication of nationd prerogaives and presarving the decison-meking soveragnty of
members

ASEAN in APEC

For his pat, Cook provides an exhausive andyds of the formd barganing ad
collective action theories as wdl as the theories of regiondization and regimes. He
defines “economic region” as “an aea within which geographica proximity and other
factors such as culturd dmilaity, higoricd doseness and depth of rdaions,
hamonization of reevant dae polices lower both the objective and subjective
transaction cods of economic relaions among the regiond actors resulting in a high
levd of inte-actor economic activity.” On the other hand, an “economic regime’ is “a
group of economic actors, or their representatives, that deliberately come together to
organize thar exiging and future rdations in a more predictable way through the
adoption of rules and universal cusoms (i.e, the actions of actors define the regime,
meking it fundamentaly different from an economic region).”

Cook regards ASEAN as a collective action group within APEC. As such, it remains
in APEC for as long as it suits the interests of its member-states and APEC can ddiver
benefitsthat ASEAN as an organization cannot provide.

He dexcribes the two organizations as having bureaucratic fora where personnd
from each member-ga€'s rdevant bureaucratic bodies meet to negotiate with each other,

and politicd fora whee their politicd leeders dso negotigte. There ae likewise



ingitutiondized channds of communication for nondate groups with nationd or
internationd interests.

Cook dso observes that dates preference for developing regiond trading aress
over multilateral inditutions of a globa naure is because “geographicd proximity (often
padlded by culturd proximity) subdantidly lessens the cognitive bariers to the
organization of such mechaniamsregimes” He notes that given the coordingtion and
collaboration problems of multilaterd inditutions, regiond inditutions are an important
ad to multilaedism, as they fadlitate the formation of collective action groups for
multilaterdl bargaining

Both Cook and Avila dluded to the utility of “inditutiond nesting,” which was
advanced by Vinod Aggawd (1994, 1998). This takes place when issue-gpedific
arangements in lower-leve regimes are brought into conformity with the principles and
processes of broader multilaterdl inditutions. The absence of inditutional nesting would
meke comprehensve sdf-reguldion a necessty and would increese the chances of
friction within a regiond grouping. Cook condders the ASEAN regime as patidly
“nesed” within APEC, which in turn is seen to be “nested” within the World Trade
Organization (WTO).

Cook found that ASEAN has been used as a blueprint for APEC, because many of
the dructurd impects of the ASEAN regime dructure on intraregime negatidions have
been trandferred to APEC.

He assats tha the commondity of interests among ASEAN dtates and market
actors vis-arvis thar rdaions with extraregiond actors is enhanced by the lack of
Ubgantid growth in intraregiond trade and the growing integraion of domestic
markets with extra-regiond economies. Cook concludes that while the economic trends
in APEC drengthen its definition as an economic region and weeken the same definition
for the ASEAN region, the same powerful forces support the ASEAN member-dates as a
collective action group within APEC.

Cook’s examination of the record of ASEAN as a collective action group within
APEC links its achievements to the ability of the more voca member-dates of ASEAN to
seek out dliances with like-minded non-ASEAN East Adan Sates, especidly China

There were occasons, however, when the ASEAN was unable to hamness dl of its
member-dates support for its stated ASEAN interests. For indance, Singgpore joined the
U.S. cdl a Bogor for free trade by dl gates within the APEC region by 2010. Indonesia
aso upported this postion initidly, but was srongly criticized by Mdaysa

Moreover, the depth and spread of ASEAN's inditutiondization, according to
Cook, hinder the full participation of ASEAN member-dates in the APEC regime and as a
member of the collective action group within it. He notes that “the inditutiondization of
ASEAN has become very dense with over 200 inter-date meetings a year, which dretch
the Sate capacities of its member Satesto begin with.”



APEC membership has advanced ASEAN interest in terms of linkages to extramura
organizations and dates  According to Cook, the most noticesble benefit was the
ASEAN-initisted cregtion of ASEM, which was officidly inaugurated in 1996. He contends
tha “the tying of the ASEAN regime with the EU, China, Jgpan and South Korea, when
combined with ASEAN's links with APEC, means that the ASEAN regime is now a nexus
tha links its member daes to dl extraregiond actors, and which ASEAN was
ingrumentd in shgping.”

L EGAL ISSUESWITHIN APEC

Chepter 4 of this book deds with the legd dimenson of APEC. Sedfrey
Canddaias paper ddinegtes the characterization of APEC and the Individud Action
Fans in internationd law. It dso probes into the legd nature of APEC commitments -- are
they tredties that ae legdly binding, having created rights and obligaions for the
member-economies?

ISAPEC a Treaty?

Canddaia condudes that the commitments enunciated under the APEC
dedaraions are not legdly binding tregties The declardtions have neither been ratified
under interndtiond law nor is there any judicdd pronouncement concaning the legd
nature of such agreements. There has aso been no regidraion of the agreements with the
United Nations.

Furthermore, the language of the declarations does not indicate the credtion of
legd rights and obligations among the paties. The agpirations and policies are broad, and
the actions taken are unilaterd and voluntary. The APEC commitments may be conddered
as"norHlegd soft law.”

At best, Canddaia bdieves that the APEC decladions may be regarded as
agreements within the larger framework of the wto. They reflect the princples of the
globd trading sysem: nondiscrimingtion, market access far competition, reciprocity,
the encouragement of deve opment, and economic reform.

But while the APEC commitments are not governed by internationd law, they have
some legd consequences. According to Canddaria, they may be conddered as officid
acts of daes and as evidence of the pogtions taken by dates. The non-legd
commitments nonetheess generate an expectation of, and rdiance upon, compliance by
the parties.

Depite ther politicd neture, commitments made by APEC membar-economies are
binding based on the principles of far play and estoppd. They may not, therefore, be
ignored.



At preset, there is dill no efective mechanism for the rexolution of
controverses. However, APEC members which are dso wTO members, may esolve their

trade digputes through the wTo digpute settlement mechanism.
Are Philippine Commitments Binding?

The Philippines Individud Action Plan, which focused on grester market access
through low tariffs reduced cost of busness and sronger ecomomic and technicd
cooperdtion, was a voluntary submisson. Canddaia concludes that the obligations
assumed by the Philippines under APEC in generd and under the IAP have legd effects
under the Philippine muniapd law.

Article I, Section 2 of the present Conditution provides that “the
Philippines...adopts the generdly accepted principles of internationd lav as pat of the
law of the land..” Since the wTo commitments of the Philippines are legdly binding
upon it, Canddaria assats tha APEC obligations are likewise binding upon the
Philippines. The reason tha he offers is because APEC “is a regiond arangement which
upplements and complements the mulltilaterd trading system.”

Moreover, he underscores the fact that no less then the Presdent of the
Philippines made the dedlarations about his country’s commitments and that there was
Ubsequent legidaion enacted by the Philippine Congress to fulfill such undertaking.
Findly, the country’s hosting of the 1996 APEC Summit, reinforces its acquiescence to the
binding effects of its declared commitments.

Dispute Settlement

In Chapter 6, Maria Lourdes Sereno reviews the different modes of dispute
settlement as they rdae to the formulaion of a Philippine pogtion on resolving trade and
invesment issues in APEC. Like Canddaria, she believes tha APEC obligations beong to
the area of “soft law.” There is no catanty on the enforcesbility of Individud Action
Fans nor the manner in which member-economies can be individudly made accountable
for the accomplishment of individua targets Sereno avers that APEC ndther edtablishes
any rule nor imposes any obligatory behavior in the legd sense According to her, it will
be the collective force of dl the APEC member-economies tha will compd individud
membersto comply with APEC targets.

Furthermore, the nature of tariff liberdization commitments is not rigid, because
of the member-economies rductance to bind themsdves to any further liberdization
targets. Sereno notes that there is no consensus towards the establisment of a formd
Sructure for disoute settlement in the assodation. She assarts thet the dynamism of APEC
lies in the agenda of sdting the pace for wTO negotiaions by advancing liberd trade
targets. She bases this clam on e assumption that “if the individud APEC countries are
more radica in thar offers than what they st out in the lag Uruguay Round, the extent
of theliberdity of the new offerswill determine the pace of the WTO negatiations.”



According to Sereno, trade negotiations occur a three levds (1) multilaerd
(through the World Trade Organization), (2) regiond (APEC and ASEAN for our region),
and (3) bilaterd leves

In the WTO, a solution that is mutudly accepteble to the parties to a disoute is
preferred. In the aosence of a mutudly agreed solution, the first objective is to secure the
withdrava of the messures taken by a member tha impose the benefits of another
member.

WTO mandaes the Dispute Sdtlement Body to adminiger the rules and
procedures that govern the settlement of disputes. In APEC, the Committee on Trade and
Invesment (CTI) crested a sub-fooum cdled the Dispute Medigion Experts Group
(DMEG). Its work has been guided by the principle that dispute mediation should be
without prgudice to rights and obligaions under the wto Agreement and other
internationa agreements. It should aso not duplicate or detract from wTO inditutions and
procedures.

Sereno concludes that APEC economies prefer to file complants with the wto if
they believe there is a WTO-cognizeble complaint. According to her, this atitude sems
from their bdief tha more can be ganed by resorting to the formad mechanisms of wWTO
than to risk te untested waters of the APEC. Member-economies beonging to the North
American Free Trade Agreement (NAFTA) have adopted a judicidized sysem of dispute
Settlement.

CASE STUDY OF DOMESTIC COALITION-BUILDING
Interface between International and External Coalitions

Chepter 6 deds with the palitical economy and political dynamics of APEC-related
legidation. Etd Solingen, in her book, Regional Orders at Century’'s Dawn (1998),
underscores the close rdationship between internationd and domedic coditions They
ether ranforce or riva each other. Internationa coditions thet are supported by domedtic
coditions are likdy to survive On the other hand, “domedtic palitics are never removed
from systemic incentives, and do respond to globa condraints’ (Solingen 1998: 54).”

Reevant to the devdopment of APEC is Solingen's admonition that “the survivd
of internationdist codition requires that the benefits from economic liberdization be
broadened to incude more than the concentraied interesds that often susain those
coditions initidly (Ibid., p.58).” In order to reduce domegtic oppostion to liberdization,
she suggedts the provison of  “resources, compensatory payments, export incentives,
targeted (raher than generd) subddies, and training geared to improve rdevant skills’
(Ibid.).



Dynamics of APEC Legidation

The paper on the politicd economy of Philippine APEC commitments by Wilfrido
V. Villacorta, Tereso S. Tullao, X., and Angdo A. Unite in the chepter examines the
politics of enacting new legidation required to fulfill the country’s APEC commitments. It
describes the process involved in the formulation and deliberation of proposed APEC-
rdlated legidation, identifies the players involved in this process and examines the
conflictsof interest encountered in ensuring the passage of such legidation.

In its Individud Action Fan, the Philippines committed itsdf to opening retal
trade to foreign paticipation, and to reviewing redrictions and exising provisons on
fordgn equity paticipaion in investment companies and foreign membeship in the
board of directors of investment and financing companies.

In the didribution sarvices sector, the Real Trade Nationdization Act was
replaced by the Retail Trade Liberdization Act of 2000.

In the finandd savices the country hes committed itsdf to review exiding
redrictions on foreign equity particpeation, with a view to dlowing a higher levd of
foreign paticipation, as wel as those on foreign membership in the board of directors,
and the exiding lawv on invesment companies for the purpose of induding a provison
soedificdly providing for a maximum of 100% dlowable foreign equity participation as
well asto review redtrictions on foreign membership in the board of directors.

In agriculture, the Philippines pledged to continue to implement its Tariff Reform
Progran (TRP) of progressvey reducng taiffs arxd move toward a uniform rate of
protection across sectors for sengtive agriculturd products (induding rice) in the period
of 1997-2004.

Political Contestation

The dudy describes the debates among legidators and the lobbying among
interes groups during the ddiberations on the liberdization of the retals trade It adso
examines the more recent legidation that amends the Gengd Banking Act and the
Invesment Company Act, and inditutes safety nets to complement the Agriculturd
Tarrification Act.

Identified as a mgor factor that ddayed the passage of laws rdaed to Philippine
APEC commitments was the inadequacy of leedership in both the executive and legidative
branches Entrenched specid interet groups and lobbies in the retal trade and
agricultura sector as well as limited infragtructure for enabling indudtries to compete dso
posed obstaclesto APEC-rdated legidation.

The dudy proposes the folowing: (@) capadity-building and competitive-
enhancing meesures that indude the provisons of irrigation fadlities and farmto-market
roads in the agriculturd sector, as wel as improvements in the qudity of bureaucraic



sarvice, and (b) greater coordination among the beneficiaries of liberdization. It is in the
naure of the liberdization process that those who dand to gain from it are often the
large, yet unorganized, mgority while those who dand to be adversdy affected are the
andl, ye disproportionately represented, minority. One way to promote consensus-
building within Philippine sodety is for the government to undertake codition-building
efforts among those parties sympathetic to APEC commitments.

Thee coditionrbuilding activiies may condst of busness forums conferences,
or media projects that will generate support for APEC policy. Such activities will
eventualy result in a more extengve democratization of economic activity.

FUTUREDIRECTIONSFOR APEC

All the atices have demondraed that APEC is nat a rue-meking and rule-
enforcdng body. Because commitments are not legdly binding tredies thar fulfillment
heavily depends on the politicd will of membe-economies  Such politicd will is
manifeted in forging consensus among government, indudry and cvil sodety.  The
legidative record of the Philippines has shown tha it is one of the member-economies
that have succeeded in domedtic codition-building to crygalize APEC commitments

The APEC Internationd Assessment Network (APIAN) provides a useful st of
recommendations for degpening the inditutiond mechanians of the asodaion. Its firg
policy report stresses that “ApPec will fdl short of its gods if it does not find a better
meich beween its agpirdions and its inditutional  dructures”  Among  its
recommendations are the fallowing:

1. Strengthening of the APEC Secretariat. The APIAN Report proposes more in-
house capacity for the Secretariat s0 that it can monitor the implementation of APEC
intitives  This entals the cregtion of longer teem professond podtions and the
designation of a Secretary Generd with amulti-year term of office.

2. Deepening of APEC ties with other international and regional organizations,
such as the WTO. The APIAN report encourages ECOTECH to seek support from
multilaterd  devdopment banks tha dhae APEC objectives It cdls for regular
conaultation with other regiond trade arrangements, in order to ensure that their gains in
liberdization are nested under APEC.

3. Integration of Ministries of Finance into the APEC process. This proposa
underscores that the pod-financid crigs agenda demands the effective integration of
finance and devel opment by APEC.

4. Srengthening of partnerships with outside groups. The APIAN sudy found thet
drong busness and civil society participation contributes to successful implementation of
APEC initiatives. The Report recommends that the busness and NGOs be involved in dl
dages of the project cycdle (APIAN, 2000).

The APIAN Proposds are shared by Vinod Aggarwd and Charles Morrison in their
joint paper on “APEC as an Internationd Inditution” (1999). Noting that the asociion is
expaiencing “some inditutiond disaray,” they propose that the APEC Secretariat



improve its in-house andyticd capabilities to hdp APEC leaders set priorities and redidtic
targets. They observed that the Economic Leaders Medtings  “reflect the more
persondidic raher than the inditutiondized nature of the APEC process” Nonetheless,
these medings are a sgnificant dement of the associaion and mugt continue in order to
fadlitate the processes of APEC cooperation. They stressed that such meetings should “be
percaived as vauable within nationd governments and taken serioudy by heads of date’
(Aggarwad and Morrison, 1999).

Thee recommendations mugt be given immediae considerdion, as the non
economic rason d'etre of APEC assumes more importance in the coming years. Ponciano
Inta, . and Myrna Audria cdl for giving due dtention to the overriding non-economic
objectives.

“As taiffs and nontaiff bariers ae progressvely reduced to near zero, the
margind sodd bendfit of trade liberdization is likdy to be smdl while the socid cogs of
didocation and adjusment could be subgantid. Thus the complete opening up of an
economy to intraregiond competition is likdy to be paliticaly acceptable domedticaly
only if there are overiding noneconomic objectives to regiond integration” (Inta and
Austria, 1999).

In the 8" APEC Economic Lesders Summit held in Bandar Seri Begawan, Brunei
in November, 2000, the inditutiond and norn-economic concerns of APEC were nat fully
addressed. The economic leaders smply noted the importance their finance minidries
placed on building cagpacity in the aress of socid safety nets, dructura adjusments, good
governance, and indtitutiond frameworks for the financid and corporate sectors.

In thelr declaration, they dso affirmed that “APEC mug be a process which is open
and trangparent and which draws on the tdents and credtivity of our people” They
drongly encourage thet APEC'S engagement and outreech to dvil communities be
continued and that the association “seek to develop partnerships with groups which share,
and will add impetus, to our gods.”

The future summits of APEC for 2001-2004 will be hdd in Chinga, Mexico,
Thaland and Chile respectivdy -- al devdoping economies. Every hos-country injects
its priorities and orientation to the summit. It is hoped that the forthcoming summits will
yiedd more subgantid decisons that will drengthen the inditutional capacity of APEC, sO
thet its members will have greater sense of community and the assodation will have a
more sgnificant voice in the globd economic rdaions
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